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Vermont Garage, Inc., A corporation, 

Appellee. 


Appeal from the District Court of the United States 
for the District of Columbia. 


BRIEF FOR APPELLANT 


Jurisdictional Statement. 


This is an appeal by the Southern Finance Company, a 
corporation, plaintiff below, from a judgment for the 
defendant below, entered by the District Court of the 
United States for the District of Columbia, on the directed 
verdict of a jury in an action in replevin; and on a counter¬ 
claim. (App. Pages 1, 9). 
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iThe District Court had jurisdiction under Title 11, 
Section 306, D. C. Code, 1940. 

This Court has jurisdiction under Title 17, Section 101, 
D. C. Code, 1940. 

Statement of the Case. 

The Southern Finance Company stored 27 automobiles 
in the Vermont Garage under an oral agreement whereby 
Southern was to be billed at the end of each month for 
each car that was removed from the garage during the 
month. (App. Pages 13, 39). Many of the automobiles 
stored were those that were retaken from defaulting pur¬ 
chasers; and it was further agreed by the parties that 
unless the garage received written authorization to charge 
Southern, the storage charges were to be collected by the 
garage when a defaulting purchaser came to take his 
automobile. (App. Pages 13-15). 

This procedure was followed by both parties from early 
1942 until the later part of February 1943, when Southern 
attempted to remove six automobiles from the garage. 
The employees of the Vermont Garage refused to permit 
Southern to remove the six automobiles and demanded 
payment in full for all 27 automobiles in the garage. (App. 
Pages 16-17). 

The manager of Southern then tendered the amount 
claimed as storage for the six automobiles—which tender 
was refused. (App. Pages 17-20) (34). Thereupon, tender 
was made of the amount claimed for all of the automobiles 
and this too was refused. 

Subsequently, suit in replevin was filed for the 27 auto¬ 
mobiles. ' Vermont Garage, by way of defense, claimed 
$516.75 due it for storage on the automobiles and $861.47 
on the accrued storage charges on other automobiles. 
Southern denied that it owed the amounts set forth for 
storage charges and claimed that Vermont owed Southern 
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$955.00 in damages to and thefts of parts from the auto¬ 
mobiles while in possession of the defendant. 

At the trial the testimony was conflicting on the follow¬ 
ing issues: 

1. Had a tender been made of the storage charges 
due for the six automobiles ? 

2. Had a tender been made of the storage charges 
due for the other automobiles? 

3. Was there an agreement between the parties to 
the effect that payment was to be made for storage in. 
the month following their release from the garage? 

4. Was there an agreement that Southern was to be 
billed for storage only on cars that were removed 
pursuant to written authorization to charge Southern? 


The Court refused to submit anv of these issues to th 
jury and directed a verdict in favor of the defendant fof 
the entire amount claimed as storage. The Court refuse^ 
to permit Southern to show that the amount claimed a$ 
storage was incorrect. 

Judgment was entered for Vermont Garage, and a motion 
for a new trial was subsequently denied. 

Summary of Argument. 

The only defense to the action in replevin was that thb 
garageman had a lien against the automobiles for storage 
due. The plaintiff’s contention was that under an agree¬ 
ment with the garage the storage on the automobiles was 
not due at the time the lien was asserted. Moreover, with 
reference to six automobiles, the testimony was clear that 
tender of the storage was made to the garage and that it 
was refused. In addition, plaintiff proferred evidence tp 
the effect that the bill for storage was incorrect in thht 
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the amount owed was much less than that claimed. Yet, 
notwithstanding the above, the Court directed a verdict 
in favor of the defendant. 

It is respectfully submitted that the evidence raised 
specific issues of fact which should have been presented 
to the jury for determination. 

Statement of Points. 

1. The Court erred in directing a verdict in favor of 
the defendant. 

L 

The Court Erred in Directing a Verdict in Favor of the 

Defendant. 

A. If a tender of the amount due for storage on the six 
automobiles was made, the defendant had no right to 
retain possession of those automobiles. 

(1) The evidence presented by the plaintiff—even 
if it be admitted that such evidence was directly con¬ 
tradicted by the witnesses presented by the defendant— 

i raised a specific issue of fact as to viiether such a 
tender was made; and should have been submitted to 
the jury: (a) (App. Pages 16-18) David Kennedy, 
manager of Southern Finance; (b) (App. Pages 19-20) 
David Kennedy, manager of Southern Finance; (c) 
(App. Page 34) Walter C. Atkinson, President of 
Southern Finance. 

Chesapeake & 0. Ry. Co. v. Martin, 51 S. Ct. 453, 
283 U. S. 209, 75 L. Ed. 983, reversing 143 S. E. 
629, 154 Va. 1. 

Chesapeake & 0. Ry. Co. v. Martin & Porter, 152 
S. E. 335, 154 Va. 1, certiorari granted, 1930, 
Chesapeake & 0. R. Co., v. Martin, 51 S. Ct. 23, 
282 U. S. 819, 75 L. ed. 732. 
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Hopkins v. Baltimore & 0. R. Co., 81 F. 2d 894, 

65 App. D. C. 167. 

Schwartzman v. Lloyd, 82 F. 2d 822, 65 App. D. CL 

216. 

Speirs v. District of Columbia, 85 F. 2d 693, 66 

App. D. C. 194. 

8. 8. Kresge Co. v. Kenny, 86 F. 2d 651, 66 App. 

D. C. 274. 

Fleming v. Fisk, 87 F. 2d 747, 66 App. D. C. 350. 

Jackson v. Capital Transit Co., 99 F. 2d 380, 69 

App. D. C. 147, certiorari denied 59 S. Ct. 464, 

306 .U S. 630, 83 L. Ed. 1032. 

Walford v. McNeill, 100 F. 2d 112, 69 App. D. C. 

247. 

Gunning v. Cooley, 50 S. Ct. 231, 281 U. S. 90, 

74 L. Ed. 720. 

B. If there was an agreement between the parties that 
storage charges should be billed in the month following the 
release of the automobiles, the Vermont Garage had no 
right to retain the automobiles on February 28, 1943, and 
had no lien. 

(1) The evidence presented by the plaintiff—even 
if it be admitted that such evidence was directly con¬ 
tradicted by the witnesses presented by the defendant 
—raised a specific issue of fact as to whether there 
was an agreement between the parties that storage 
charges should be billed in the month following the 
release of the automobiles; and should have been sub¬ 
mitted to the jury: (a) (App. Page 13) David Ken¬ 
nedy; (b) (App. Pages 39-40) John Cashman, Manager 
of Vermont Garage at time agreement made. 
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C. If there was an agreement that Southern was to be 
billed for storage only on cars that were removed pursuant 
to written authorization, it was error to refuse to permit 
Southern to show that it was being charged for storage 
where no authorization was given. 

(1) The evidence presented by the plaintiff—even 
i if it be admitted that such evidence was directly con- 
i tradicted by the witnesses presented by the defendant 
—raised a specific issue of fact as to whether there was 
i an agreement that Southern was to be billed for storage 
only on cars that were removed pursuant to a written 
i authorization; and should have been submitted to the 
jury: (App. Pages 13-14, 38-39, 42-43). 

Mr. Lichtenberg: “Q. Did you instruct them by 
! letter as to the details of releasing automobiles to 
vour customers? 

i Mr. Atkinson: “A. I certainly did. 

! “Q. Will you tell the Court just what that was? 

“A. I wrote the Vermont Garage and told them 
i that under no circumstances were cars to be released 
unless Mr. Kennedy or Miss Krogman, I believe it was, 
or myself personally O.K.’d the release of the auto¬ 
mobiles; and that, further, there would be no charge 
i to our account for these cars unless we also O.K.’d it; 
and I asked for an acknowledgment of that letter, and 
I believe we received it. 

“Q. Now, when you say you O.K.’d it, do you mean 
i orally or written, or did it have to be one or the other 
or both? 

“A. Written. The letter specified written O.K.” 
(App. Page 31). 

By Mr. Halper: 

“Q. Mr. Cashman, I think you said that an agree- 
i ment was made between the Southern Finance Com¬ 
pany and the Vermont Garage that no car was to be 
released on a ticket unless there was a specific author¬ 
ity; is that right? 
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“A. No, that is not exactly right. The car, if it had 
no indication from Southern Finance Company on the 
ticket that it was to be charged to them, the car was 
still to be released to the holder of the ticket—that 
is, the claim check—but the storage was to be charged 
to the holder of the claim check, and not Southern 
Finance, if it didn’t have an endorsement on it.” (App. 
Page 40). 

By Mr. Halper: 

“Q. The question was that in making an agreement 
on behalf of the Vermont Garage that if cars were 
delivered to a ticket holder without collecting the 
storage charge when you should have, that you would 
stand that entire loss; do you think that was good 
business? 

“A. Just let me correct that, Mr. Halper. As I 
explained a moment ago, if the employee of the garf 
age delivered a car to an individual and should have 
collected the storage and didn’t collect the storage, 
we held the employee of the garage responsible for 
that storage. 

“Q. Did such an occasion ever occur? 

“A. Oh yes; it did. You see, we handled several 
hotels on practically the same basis. ’ ’ (App. Page 41). 

Accordingly, it is respectfully submitted that on each of 
the issues of fact, there was sufficient evidence to require 
the Court to submit the case to the jury and the failure 
to do so constituted prejudicial error. 

William R. Lichtenberg, 

Samuel Barker, 

1074 National Press Building, 
Washington, D. C., 

Attorneys for Appellant 
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for thk District of Columbia 


113 $ 

No. 


SOUTHERN FINANCE COMPANY, a corporation, 

Appellant 

vs. 

VERMONT GARAGE, INC., a corporation, Appellee 


BRIEF FOR APPELLEE 


Statement of the Case. 

Appellant, plaintiff below, is a finance company. Appel¬ 
lee, a garage keeper. Plaintiff is the holder of promissory 
notes, payment of which is secured on automobiles. Upon 
default in payment of the notes (App. 21), plaintiff, from 
time to time, seized and stored the automobiles with the 
defendant (App. 12). Plaintiff, charging the defendant un¬ 
justly detained 27 of its automobiles, caused them to be 
taken upon a wu*it of replevin (App. 2). Defendant denied 
the unjust detention, and claimed it retained the cars by 
virtue of a lien for storage charges amounting to $516.75 
which it sought to recover from the plaintiff by its coun¬ 
terclaim, and defendant also, in its counterclaim, sought re¬ 
covery of the further sum of $861.47 for storage charges 
on other cars theretofore released to the defendant (App. 
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7). Plaintiff, in answer to the counterclaim, charged it had 
suffered loss in the amount of $955.00 by damage to the 
cars caused by the defendant while in its possession includ¬ 
ing the value of a car defendant failed to deliver, and 
claimed that this amount should be deducted from any re¬ 
covery of the defendant (App. 6, 7). There was trial by 
jury. 

At the commencement of the trial, plaintiff’s counsel an¬ 
nounced that the claim for the loss of a car is withdrawn 
and plaintiff’s claim for damages reduced by $379.00. 

Plaintiff’s testimony was conflicting as to an agreement 
that cars released without authority of the plaintiff, dis¬ 
charged the plaintiff of liability to pay storage (App. 15). 
Defendant denied such agreement existed (App. 11). Never¬ 
theless, plaintiff claimed $236.25 as a deduction from de¬ 
fendant’s claim, that amount representing storage charges 
on cars delivered without authority (App. 39). But the 
witness Atkinson, president of the plaintiff company, testi¬ 
fied that he went to the office of the defendant, spoke to the 
bookkeeper, checked the account with the garage and found 
it 0. K. (App. 35). This was the account submitted by the 
defendant March 1, 1.943, and showed an indebtedness of 
$1,378.22 due the defendant (App. 11), which statement 
the witness Atkinson received (App. 34). Except for de¬ 
ductions representing the amount of damage to cars, the 
account was correct, and no claim was made for storage 
charged on cars delivered without authority, in fact plain¬ 
tiff was prepared to offer the defendant an amount not di¬ 
minished by the claim for storage on cars delivered without 
authority (App. 35). But the plaintiff’s witness Cashman, 
who at the time of the transactions in controversy is an 
employee of the defendant, but at the time of the trial is 
employed by the plaintiff (App. 35), stated otherwise (App. 
39). Defendant’s claim of $1,378.22, was composed of stor- 
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age charges in the amount of $516.75 on cars for which it 
claimed a lien, and $861.47 representing storage charges 
on cars theretofore delivered to the plaintiff, on which it no 
longer asserted a lien. 

Prior to the proceedings in replevin, plaintiff’s office 
manager Kennedy (App. 13), accompanied by the plain¬ 
tiff’s president, Atkinson (App. 25), called at the defend¬ 
ant’s office prepared to offer $600.00 to pay the charges 
then due. But $600.00 represented a deduction from the 
defendant’s statement representing what plaintiff deemed 
was an adjustment for damaged cars (App. 26). The wit¬ 
ness insisted that his tender of the amount due was on con¬ 
dition that the defendant permit a deduction for loss caused 
by damaged cars (App. 26, 27). This was also the position 
taken by the witness Atkinson (App. 33). 

Defendant denied responsibility for damaged cars and 
stated no complaints of damage to cars were made until the 
statement of account was sent to the plaintiff on March 1, 
1943 (App. 12). 

Thus were presented for consideration, the following 
questions: 1. Was the plaintiff entitled to a credit of 
$236.25 for storage charged on cars delivered without au¬ 
thority? 2. Did the plaintiff make a proper tender of the 
amount due? 3. Was the plaintiff entitled to damages for 
loss sustained on account of damaged cars? 

Only as to the third question were the issues submitted 
to the jury (App. 50). By direction of the Court the jury 
found for the defendant upon the claim in replevin, the 
plaintiff to retain the property, and for the defendant up¬ 
on the claim for storage charges covered by the lien in the 
amount of $516.75. Upon the issues to the jury, there was 
a finding for the defendant for $675.00. Judgment was en¬ 
tered accordingly (App. 9). 
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! Summary of the Argument. 

1. Plaintiff’s claim that its debt to the defendant be re¬ 
duced by $236.25 because this amount was for storage on 
cars delivered without authority, was an after-thought. The 
claim was not pleaded nor asserted in the pre-trial proceed¬ 
ings (App. 6, 7). The witness Atkinson, president of the 
plaintiff company (App. 33), and the witness Kennedy, its 
office manager (App. 27), both asserted the sole claim to be 
for loss for damaged cars. Both testified to facts pecu¬ 
liarly within their knowledge. Only bv the witness Cash- 
man, formerly an employee of the defendant and now an 
employee of the plaintiff company, did plaintiff’s counsel 
attempt to establish the alleged claim, but at most the wit¬ 
ness Cashman merely testified that cars were not to be de¬ 
livered without authority, but as to whether the plaintiff 
was, in such case, to be relieved of the charge, his testimony 
is vague (App. 36 to 41). 

2. The right of the defendant to retain the cars for its 
storage charges was not converted into a wrongful detention 
by reason of the alleged tender by the plaintiff, for the rea¬ 
son the alleged tender was not good. An offer to pay the de¬ 
fendant’s demand conditioned that it permit a deduction 
for alleged loss caused by damage to cars and for a lost 
ear, is not a good tender; it is conditional. 

3. The plaintiff cannot complain that the Court direct¬ 
ed a verdict for $516.75 covering charges on cars for which 
defendant claimed a lien, for the plaintiff tendered this 
amount in open court, asserting that the defendant was en¬ 
titled to receive it (App. 45). 

4. There is no force to the alleged agreement that pay¬ 
ment for charges was to be made during the month follow¬ 
ing the release of cars, for the plaintiff negatives such an 
agreement by the manner of its alleged tender. 
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ARGUMENT. 

1. No Issue for the Jury was Presented on the Claim for 
Deductions for Charges on Cars Delivered Without Au¬ 
thority. 

Plaintiff insisted that the ease should have been submit¬ 
ted to the jury on a supposed issue made by the testimonj' 
of plaintiff’s office manager and president that the amouni; 
due by the plaintiff to the defendant for storage charges 
was correct; in other words, no deduction for storage charg¬ 
ed on cars delivered without authority, and the subsequent 
testimony of its witness Cashman, now an employee of th^ 
plaintiff and formerly an employee of the defendant, that 
there was an agreement to make no charge to the plaintiff 
for storage if cars were delivered without authority. In 
effect, plaintiff desired that the jury base its verdict upofi 
a finding that the plaintiff’s witnesses Kennedy and At¬ 
kinson testified falselv and that the witness Cashman gave 
the true state of facts. It is to be noted that this is not a 
case where the Court refuses to permit contradictorv evi¬ 
dence; the contradictorv evidence was received but the 
Court refused to submit the alleged issue to the jury be¬ 
cause of the unequivocal statement of the plaintiff’s wit¬ 
nesses Kennedy and Atkinson. 

The principle involved is well stated in the case of Harlow 
v. LaClair, 82 X. H. 506, 136 A. 128, 50 A. L. R. 973: Here 
plaintiff sought recovery of his interest in an automobile 
owned jointly with defendant. Defense, the interest was 
acquired upon an illegal consideration. Plaintiff admitted 
on cross examination that the consideration was illegal, buj 
contends, since the defendant’s testimonv squarelv control 
verts this, the question was for the jury. 

P. 977 (ALR) “There is no sound reason why the 
familiar doctrine that a party may contradict, though 
not impeach, his own witness, should not, if the circum¬ 
stances are consistent with honesty and good faith, b4 
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applied when he is himself the witness. * * * In other 
words, the law recognizes the fact that parties, as well 
as other witnesses, may honestly mistake the truth, and 
requires juries to find the facts by weighing all the tes¬ 
timony whatever mav be its source.” 

•» * 

P. 977. ‘‘Does it follow from this rule that a plain¬ 
tiff of average intelligence in full possession of his fac¬ 
ulties, who testifies to facts peculiarly within his knowl¬ 
edge, which, if true, utterly destroy his case, has a right 
to go to the jury and seek a verdict based upon a find¬ 
ing that his version of the facts is false.” 

After discussing the principle of law as found in various 
decisions of the courts the opinion goes on to say that the 
circumstances to be considered in such a case are: 

(1) Was the party at the time when the occurrence 
i about which he testified took place, and when he testi¬ 
fied, in full possession of his mental faculties? (2) 
Was his intelligence and command of English such that 
I he fully understood the purport of the question and his 
answers thereto? (3) What was the nature of the 
facts to which he testified ? Was he simply giving his 
impressions of an event as a participant or an observ¬ 
er, or was he testifying to facts peculiarly within his 
own knowledge? (4) Is his testimony contradicted 
by that of other witnesses? (5) Is the effect of his 
i testimony clear and unequivocal, or are his statements 
inconsistent and conflicting? 

The answer to the third of these questions will deter¬ 
mine whether the fourth is material. If a party’s tes¬ 
timony consists onlv of a narrative of events in which 
• •> 

he participated or which he observed, there is an ob¬ 
vious possibility that he may be mistaken like any other 
witness. In such a situation, if other witnesses give a 
different version of the occurrence, his testimony must 
be weighed with theirs, and he will not be concluded 
by his own statements. But, when a party testifies to 
facts in regard to which he has special knowledge, such 
as his motives, purposes, or knowledge, or his reasons 
for acting as he did, the possibility that he may be hon¬ 
estly mistaken disappears. His testimony must be 
either true or deliberately false. To allow him to con¬ 
tradict his own testimony under these circumstances 
would not be consistent with honesty and good faith. 
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Whether his statements be true or false, he will be 
bound by them, and possible contradictions by other 
Witnesses become immaterial. He will not be allowed 
to obtain a judgment based on a finding that he has 
perjured himself. 

And so if the plaintiff in proving his case introduces evi¬ 
dence which destroys his cause of action, a directed ver¬ 
dict has been held proper. Peoples Finance Corporation 
v. Buckner, 126 8. W. (2d) 301 (Mo. 1939), or conversely, 
regardless of how good a case the plaintiff may initially 
present, if during the course of the trial he establishes proof 
of a valid defense, he is not entitled to recover and there is 
nothing to be submitted to the jury. Fidelity and Casualty 
Co. v. Middlemiss, 135 Pac. (2) 275 (Utah 1943). 

A different rule is announced in personal injury cases. 
Alamo v. Dee Rosario, 69 App. D. C. 47, 98 F. 2d 328, but in 
this kind of cases the testimony “consists only of a narra¬ 
tive of events in which he (witness) participated or which 
he observed” and where “there is an obvious possibility 
that he may be mistaken like any other witness,” Harlow 
v. Laclair, supra. Moreover, the Court observed in the 
Alamo case that the plaintiff in most personal injury cases 
is subjected, just before he was hurt, to excitement enough 
to explain mistakes of observation and memory. 

It is true that the Court in the Alamo case criticized the 
application of the facts in the Harlow case. But though 
so misapplied, the distinction still remains unquestioned. 

2. Plaintiff’s Effort to Make a Tender Was Ineffective; 
at Most it was a Conditional Tender. 

On the question as to whether there was a wrongful reten¬ 
tion of the property, and this question was only important 
in assessing the costs in favor of the successful party, the 
Court directed a finding for the defendant. This was prop¬ 
er. Plaintiff insists that the finding should have been in 
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its favor because it made tender of the amount due, and, 
therefore, the refusal of the defendant to deliver the prop¬ 
erty upon such tender converted the defendant’s lawful de¬ 
tention into a wrongful one. But the tender was not good. 

An offer to pay the defendant's charges conditioned that 
the claim of the defendant be reduced by what the plain¬ 
tiff deems is the measure of his loss for damage to auto¬ 
mobiles, is a conditional tender. Such a tender is not good. 
A tender to be effective as such must be unconditional. 
Davidge v. Simmons, 49 App. D. C. 398, 266 F. 1018. 

The case of Margolis v. Wittman , 169 N. Y. S. 573, demon¬ 
strates the rule. This was an action on promissory notes 
amounting to $500.00 without interest. Defendant counter¬ 
claimed for work and materials amounting to $250.00 and 
tendered $250.00 before action. Was the tender good? 

“The act of the defendant in deducting the amount 
of his counterclaim from plaintiff's claim and tender¬ 
ing the balance thereof imposed a condition on such 
tender that his counterclaim be established at the 
amount named and such a tender has been expressly 
held bad.” Citing cases. “Furthermore, a valid tend¬ 
er must be for the full amount of the claim with inter¬ 
est, and must make no deductions for offset or counter- 
! claim.” Plaintiff properly refused to accept tender. 

See also Stodard v. Winter Realties, 179 N. Y. Supp. 741. 
i The wisdom of the rule is very w r ell demonstrated in the 
case at bar. Prior to the institution of the suit, the plain¬ 
tiff offered to pay the defendant’s claim, provided the de¬ 
fendant permitted a deduction of an amount which the 
plaintiff deemed represented its loss by reason of dam¬ 
aged cars and the value of one car lost (App. 29, 30), and 
at the time of the pre-trial proceedings plaintiff continued 
to claim the value of one automobile which had not been re¬ 
covered by the App. No. 7. 

Not until the trial of the case did the plaintiff announce 
its withdrawal of the claim for a lost car and its reduction 
of the claim made in its suit. An offer to pay a claimed 
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amount, provided that it be diminished by the amount of 
unliquidated, uncertain and unverified losses, is not, and 
should not, be considered a legal tender. 

3. Plaintiff Cannot Complain About the Charge for 
$516.75 which it did not Controvert. 

The defendant's claim for $1,378.22 was composed of two 
items: One for $516.75 representing its storage charge to 
the plaintiff on cars which it had in its possession at the 
time of the writ and for which it claimed a lien, and $861.47 
representing its charges for storage of cars surrendered or 
delivered to the plaintiff prior to the filing of the suit for 
which it no longer could assert a lien, in other words, a 
claim on open account. The first item of $516.75 apparent¬ 
ly w r as not controverted by the plaintiff for in open court it 
announced that the defendant was entitled to it and there¬ 
upon made a tender of that amount in open court (App. 
45). 


4. The Plaintiff’s Alleged Agreement that Credit be 
Extended is of no Force in the Replevin Action. 

By virtue of D. 0. Code 1040, section 38-201, the defend¬ 
ant, a garage keeper had a statutory lien for its charges for 
storage of motor vehicles. This lien conferred upon the 
defendant the right to hold such property, if its possession 
was lawful, until its charges were paid. Assuming that it 
was agreed that the garage keeper would permit the owner 
to pay for storage charges on a monthly basis, at most it 
was an arrangement to liquidate arrears (App. 24, 25), yet, 
such an arrangement, if one was made, did not affect the 
defendant’s lien. Moreover, when the plaintiff sought to 
make its tender as a prerequisite to recovery of possession 
of the cars, it was prepared to pay the amount due up to 






10 


that time regardless of any previous arrangements regard¬ 
ing payment. The purpose of the tender was to satisfy the 
defendant’s lien, and to accomplish this it was necessary 
that the full amount be paid regardless of any arrange¬ 
ments. 


Conclusion. 

It is respectfully submitted that the judgment of the 
lower court should be affirmed. 

, JACOB N. HALPER, 

! 1511 K Street, N. W., 

Washington, D. C. 

JACK POLITZ, 

1010 Vermont Avenue, N. W. 
i Washington, D. C., 

Attorneys for Appellee . 
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Appellee. 
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JOINT APPENDIX TO BRIEFS 

• 1 IN THE DISTRICT COURT OF THE 

UNITED STATES FOR THE 
DISTRICT OF COLUMBIA 

Civil Action No. 19058 

SOUTHERN FINANCE COMPANY, A corporation, 
1111 Vermont Ave., N. \V., Washington, D. C., Plaintiff , 

vs. 

VERMONT GARAGE, INC., A corporation, Rear 111$ 
Vermont Ave., N. W., Washington, D. C., Defendant. 
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DECLARATION 

The plaintiff, Southern Finance Company, a corporation, 
sues the defendant, Vermont Garage, Inc., a corporation, 
for unjustly detaining its, said plaintiff’s, goods and 
chattels, to-writ: 

i 1939 Chrysler Sedan, Serial No.7594522, Motor 
No. C22-25544 

1939 Plymouth Tudor, Serial No. 1339656, Motor No. 
PS-210187 

1941 Plymouth Sedan, Serial No. 11131867, Motor 
No. P12-12659B 

| 1940 Pontiac Sedan, Serial No. L8HB1003, Motor No. 
8-199238 

; 1939 Line. Zephr Sedan, Motor No. H65881 
1939 Studebaker Sedan, Serial No. 4146745, Motor No. 
H85680 

1939 Pontiac Sedan, Serial No. P6EB16002, Motor No. 
6532526 

I 1937 Dodge Sedan, Serial No. 4612922, Motor No. 
D5-88767 

| 1938 Ford Sedan, Motor No. 18-4258493 
1939 Buick Coupe, Serial No. 13466913, Motor No. 
43648100 

| 1938 Buick Coupe, Serial No. 13297077, Motor No. 

1937 Chevrolet Sedan, Serial No. 9GA03-16469, Motor 
No. 572468 • 

1939 Ford Coupe, Motor No. 18-4691979 

1939 Plymouth Sedan, Serial No. 10672794, Motor No. 
P8-84095 

i 1939 Pontiac Conv. Coupe, Serial No. P8EA11082, 

Motor No. 8-173489 

1941 Plymouth Sedan, Serial No. 11147654 

1940 Pontiac Sedan, Serial No. L8HB2187, Motor No. 
8-212647 

1940 Chevrolet Coupe, Serial No. 14KH12-4868, Motor 
No. 3005010 
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1941 Plymouth Sedan, Serial No. 11146907, Motor No. 
P12-45866 

1941 Plymouth Sedan, Serial No. 11179560, Motor No. 
P12-112645 

1939 Studebaker Sedan, Serial No. 4129505, Motor No. 
H65930 

1939 Studebaker Sedan, Serial No. 413567, Motor No. 
H73363 

1939 Oldsmobile Sedan, Serial No. 346539, Motor No. 
GA70451 

1937 Chevrolet Tudor, Serial No. 5GB11-6081, Motor 
No. 189424 

1939 Oldsmobile Sedan, Serial No. LA318741, Motor 
No. same 

1937 Pontiac Sedan, Serial No. 6CA104192, Motor No. 
6-343036 

1939 Chevrolet Sedan, Serial No. 14.TB12-6559, Motor 
No. B38376 

said goods and chattels being of the value of Four Thou¬ 
sand Dollars ($4,000.00). 

And the plaintiff claims that the same may be 
2 taken from said defendant and delivered to it; or, 
if they are eloigned, that the plaintiff may have 
judgment of their said value and all mesne profits anfl 
damages to the extent of Four Thousand Dollars ($4,000.) 
besides costs of this suit. 

WILLIAM R. LICHTENBERG, 
1074 National Press Building, 
Washington, D. C. 

Attorney for Plaintiff. 
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AFFADAVIT 

DISTRICT OF COLUMBIA, ss: 

William R. Liclitenberg, being first duly sworn accord¬ 
ing to law on oath deposes and says that he is the attorney 
for the plaintiff in the above-entitled cause; that upon in¬ 
formation and belief he says the plaintiff is entitled to 
recover possession of the chattels proposed to be levied 
by the same as described in the Declaration; that the 
defendant has seized and detained or detains the same, 
and that the said chattels were not subject to such seizure 
or detention and were not taken upon any writ of replevin 
between the parties, and that their said value is not in 
excess of Four Thousand Dollars ($4,000.00). 

WILLIAM LICHTENBERG 


Subscribed and sworfi to before me this 22 day of March, 

1943. 


MARY C. BEVANS 
Notary Public , D . C. 


3 ANSWER OF DEFENDANT 

First Defense. 

The complaint fails to state a claim against defendant 
upon which relief can be granted. 

Second Defense. 

The defendant denies that it unjustly detains, or un¬ 
justly detained, the plaintiff’s goods and chattels, but 
says that it had a lawful right to detain the same. Defend¬ 
ant says it justly detained the said plaintiff’s goods and 
chattels because the defendant, being a garage keeper, 
had a lien for its charges for storing the plaintiff’s goods 
and chattels, the said plaintiff’s goods and chattels having 
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been lodged with it by the plaintiff for the purpose of 
storing as aforesaid. That the defendant asserted its lien 
by virtue of D. C. Code 1940 Edition, sec. 38-201, because 
the plaintiff refused, upon repeated demands, to pay the 
defendant’s storage charges therefore expressly fixed by 
agreement of the parties amounting to $1,378.22. 

Third Defense. 

Plaintiff did not make demand upon the defendant f<|r 
possession of the said chattels before this action w^s 
brought. 

WHEREFORE THE PREMISES CONSIDERED: 

The defendant demands judgment in its favor against 
the plaintiff and its surety, Maryland Casualty Company, 
Inc., a corporation, for $1378.22, interest and costs, 
4 and damages suffered by this defendant to be as 
sessed by the jury. 


JACK POLITZ 

1010 Vermont Avenue, N. W. 

JACOB N. HALPER 
1511 Investment Building 
Washington, D. C. 

Attorney for Defendant . 


Defendant demands trial by jury. 

JACK POLITZ 
JACOB N. HALPER 

Copy of the foregoing Answer of Defendant mailed tjo 
William R. Lichtenberg, Esquire, Attorney for Plaintiff, 
at 1074 National Press Building, Washington, D. C., th}s 
27th dav of March, 1943. 

JACK POLITZ 
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5 ANSWER TO CROSS-CLAIM 

First Defense: 

i 

Plaintiff is not indebted unto the defendant in the 
amount alleged in the Cross-Claim. 

Second Defense: 

If there is any sum due to the defendant by the plaintiff 
for storage, said amount is subject to the claim of the 
plaintiff against the defendant for damages sustained by 
the plaintiff by reason of the negligent caring for the auto¬ 
mobiles stored with the defendant by the plaintiff in that 
defendant permitted damage to be done to certain of the 
automobiles and failed to return or re-deliver to the plain¬ 
tiff upon demand a certain automobile as hereinafter set 
forth. 

As a result of the negligence on the part of the defendant 
and breach of its contract in failing to return the auto¬ 
mobiles in the condition in which they were left for storage 
and in permitting damage to be done to others, plaintiff 
was damaged to the extent of Nine Hundred Fifty Five 
Dollars ($955.00) and any recovery to which the 

6 , defendant might be entitled, there shall be deducted 

the sum of Nine Hundred Fifty Five Dollars 
($955.00). 

WILLIAM R. LICHTENBERG, 

, 1074 National Press Bldg., 

Washington, D. C. 

Attorney for Plaintiff. 

C^opy of the foregoing Answer to Cross-Claims mailed to 
Jack Politz, Esq., Attorney for Defendant, 1010 Vermont 
Avenue, N. W., Washington, D. C. this 1st day of April, 
1943, postage prepaid. 

WILLIAM R. LICHTENBERG, 
Attorney for Plaintiff. 
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7 DISTRICT COURT OF THE 

UNITED STATES FOR THE 
DISTRICT OF COLUMBIA 
SOUTHERN FINANCE CO. 

Plaintiff, 
vs. 

VERMONT GARAGE INC. 

Defendant. 

Civil Action No. 19058 

PRETRIAL PROCEEDINGS 

Statement of Nature of Case: 

This is an action for replevin of a number of automobiles 
allegedly owned by the plaintiff. 

Plaintiff claims that it left these automobiles with de¬ 
fendant for storage and that defendant is unjustly detain¬ 
ing them. 

Defendant claims that $516.75 are due on these particular 
automobiles for storage charges and makes this defense to 
the replevin action. Also, by way of counterclaim, de¬ 
fendant claims that $861.47 are due and owing it by plain¬ 
tiff on account of storage charges for other automobiles. 

Plaintiff denies that it owes the amount set forth for 
storage charges and also claims that defendant is indebted 
to it for the value of one automobile which has not been 
recovered by the plaintiff and for damages to several other 
automobiles while in defendant’s possession and also for 
damages on account of theft of tires and tools on two auto¬ 
mobiles left by plaintiff to defendant for storage, all in the 
amount of $955.00. 

STIPULATIONS: By agreement of counsel for the 

respective parties, f>resent in Court, it is ordered that the 
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subsequent course of this action shall be governed by the 
following stipulations unless modified by the Court to pre¬ 
vent manifest injustice: 

Hie issues set forth in the “STATEMENT OF NATURE 
OF CASE” are the issues involved in this case notwith¬ 
standing the fact that the pleadings do not reflect such 
issues and notwithstanding the fact that the pleadings have 
captions inconsistent with the issues above set forth. 

A group of sheets entitled Vermont Garage Register, 
which have been initialed bv the Pre-Trial Justice as a 
group, claim checks of defendant, initialed by the Pre-Trial 
Justice as a group, and ledger sheets initialed by the Pre- 
Trial Justice as a group, may be received in evidence with¬ 
out formal proof. 

The records of the defendant show that plaintiff is in¬ 
debted to defendant in the amount of $1,344.97. 

S SOUTHERN FINANCE CO. v. VERMONT GAR¬ 
AGE INC.—C. A. 19058 

Dated NOVEMBER 23,1943. F. DICKINSON LETTS 

Pretrial Justice. 

REMARKS of Pretrial Justice for consideration of Trial 
Justice: 

Attomevs authorized to act: 

WM. R. LTCHTENBERG 

Plaintiff y 


J. N. HALPER 


Defendant. 
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VERDICT AND JUDGMENT. 


This cause having come on for hearing on the 20th 
of December, 1943, before the Court and a jury of gopd 
and lawful persons of this District, to wit: 


John W. Crow 
Clarence I. King 
Rudolph F. Krogmann 
Samuel H. Eisenberg 
Maurice Ganey 
Harry A. Beitzell 


Bert M. Luchs 
Samuel E. Grant 
Otto H. Branic, Sr. 
Edwin H. Teague 
Harry A. Etzler 
Robert F. Cupid 


th 


who, after having been duly sworn to well and truly try 
issues between Southern Finance Company, Inc., a corpo 
ation, Plaintiff, and Vermont Garage, Inc., a corporatio 
Defendant, and after this cause is heard and given to 
jury in charge, they upon their oath say this 23rd day 
December, 1943, that they find the issues aforesaid as 
lows: 


fb 


e 

r- 

n, 


th 


e 

lof 

1 - 


By direction of the Court, and upon the claim in replevin, 

thev find the issues aforesaid in favor of the defendant, the 

* 7 1 

plaintiff to retain the property replevied. 


By direction of the Court, and upon the counterclaims 


of 


the defendant for its storage charges covered by the lipn 
on the property replevied, they find the issues aforesaid in 
favor of the defendant, and that the money payable, 
10 as damages, to the defendant by the plaintiff by rea¬ 
son of the premises is the sum of Five Hundred Six¬ 
teen Dollars and Seventy-Five Cents ($516.75). 

Upon the counterclaim of the defendant on open account, 
they find the issues aforesaid in favor of the defendant and 
that the money payable to the defendant by the plaintiff py 
reason of the premises is the sum of Six Hundred Severn ;y- 
Five Dollars ($675.00). 
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WHEREFORE, it is adjudged that the said defendant 
recover of the said plaintiff the sum of One Thousand One 
Hundred Ninety One Dollars and Seventy-Five Cents 
($1191.75) together with costs. 

CHARLES E. STEWART, Clerk 

Bv C. Frank Reifsnvder 
• • 

i Deputy Clerk. 

By direction of 

Justice GOLDSBOROUGH 

12 STIPULATION 

AS TO TRANSCRIPT OF TESTIMONY 

It is stipulated and agreed between the parties hereto, 
thi^ 11th day of April, 1944, that in the trial of the above- 
entitled action, the following proceedings were had prior 
to the time the reporter was called in to transcribe the 
testimony, and that the record of these proceedings, as 
stated in this stipulation, shall supplement the record of 
the testimony as transcribed for the purpose of the appeal 
in this case. 

At the commencement of the proceedings, the attorney 
for the plaintiff, Southern Finance Company, stated in open 
court that the claim of Southern Finance Company for the 
value of an automobile which it was alleged was not re¬ 
turned by the defendant, Vermont Garage, is withdrawn, 
and thereupon moved in open court that the plaintiff’s 
second defense in his answer to the cross claim be amended 
by reducing the amount of damage claimed from Nine 
Hundred Fifty-five Dollars ($955.00) to Five Hundred 
Seventy-six Dollars ($576.00), the difference of Three Hun¬ 
dred Seventy-nine Dollars ($379.00) being the amount fixed 
by the plaintiff as the value of the alleged stolen car. 

Thereupon, Catherine Baughan, a witness for the 

13 defendant, Vermont Garage, Inc., testified as follows: 

Employed as the bookkeeper for some time, and 


It 


prior to the time John Cashman left to take employment 
with the Southern Finance Company; is acquainted with th^ 
accounts between the parties, which accounts were kep^ 
, by her. Testified as to the authenticity of the records of 
the Vermont Oarage and that there was due and owing bi* 
the Southern Finance Company to the Vermont Oarage on 
March 1,1943, the amount of One Thousand Three Hundred 
Seventy-eight Dollars and Twenty-two Cents ($1,378.22). 
On March 1, 1943, she submitted the bill to Mr. Atkinson 
of the Southern Finance Company with a request that it be 
paid. At no time prior to March 1, 1943, had she received 
any complaints about damage to automobiles. The Ver¬ 
mont Oarage Company had been paying One Hundred Fifty 
Dollars ($150.00) per month which was applied on account 
of the balance, but current business was accumulating so 
fast that the account was running behind, and, therefore, 
she insisted upon the entire balance being paid. The snip 
of One Thousand Three Hundred Seventy-eight Dollars 
and Twenty-two Cents ($1,378.22) was due and owing on 
the day the IT. S. Marshall seized the automobiles. Up to 
that time there was no agreement between Vermont Garage 
and Southern Finance Company that the account between 
them would be deferred or that payments on account or by 
periodical payments w'ould be accepted. The full balance 
of One Thousand Three Hundred Seventy-eight Dollars 
and Twrentv-tw’o Cents ($1,378.22) was due and owing wrhen 
the Marshal came. Southern Finance Company, prior 1o 
March 1, 1943, never offered or tendered any money to 
release cars. Automobiles stored bv the Southern Finance 
Company with the Vermont Garage were released without 
the presentation of written authority because from time 
to time Mr. Kennedy of the Southern Finance Company 
called by phone to authorize delivery. Mr. Kennedy also 
asked that the charge for storage be made to the 
14 Southern Finance Company. Often, the person claim¬ 
ing the car paid the storage charge, but there was 
no strict rule followed. 
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Most of the automobiles stored were those that were 
retaken from defaulting purchasers, were often times 
snatched on the street or wherever the car was found, and 
thege automobiles were stored at anv time of the dav or 
night, mostly in the late hours of the night or early morn¬ 
ing; cars were hardly ever brought into the garage itself 
but the employee of the Southern Finance Company would 
leave them out in the open parking spaces. 

She never heard any complaints about damaged cars 
except on one occasion a complaint was made about a 
cracked block. Mr. Cashman, who was now employed by 
Southern Finance Company, was formerly the manager of 
the Vermont Garage, and as such handled most of the 
details of the business of the garage, and she never heard 
Mr. Cashman say anything about complaints of damage 
to cars. Southern Finance Company employees often came 
to the garage and exchanged tires, good ones for bad ones, 
and the employees of the Southern Finance Company had 
the free use of the garage in that respect and she never 
heard any complaints from them. The first time she heard 
about any claims for damages was when she sent the bill 
on account on March 1, 1943, and stated that the Vermont 
Garage expected full settlement of their account. 

Thereupon, the cross examination of Mrs. Baughan was 
resumed and transcribed by the reporter. 

SAMUEL BARKER 
Attorney for Plaintiff, 

JACOB N. HALPER 
Attorney for Defendant. 
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EXCEBPTS PROM TESTIMONY 

42 DAVID KENNEDY 

# * • 

DIRECT EXAMINATION 
By Mr. Lichtenberg: 

Q. What is vour name? A. David Kennedy. 

* * « 

43 A. Well, I went to work for Southern Finance 
Company March 15, 1942. 

Q. Wliat was your position with the company? 

« # * 

A. * * * i wa * manager of the office. 

Q. That is, from 1942 on? A. Yes, sir: to November 
15, 1943. 

Q. Now, did you ever on behalf of Southern, have aijiv 
business dealings with Vermont Garage? A. I did. 

Q. Wliat was your agreement with the Vermont Garage 
with reference to the storing of your automobiles? A. Tye 
would be billed at the end of the month for each car 
was taken out. 

Q. W 7 as that for all cars? A. That was for all 
that Southern Finance Company was to pay for. 

Q. W T ill you explain that? A. When a car is 
ed and taken into the garage, it is put in under the name 
Southern Finance Company. We get a claim 

44 If the account pays it or redeems his car and 
deem he should pay for the charges or storage, 

he pays it when he gets the car out. Otherwise we 



the car charged to Southern Finance Company and it is 


charged against our bill. 

Q. Now, I hand you here ticket No. 1253, and I shojw 
you a little piece of paper attached to it. Is that voijir 
signature? A. That is. 
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Q. It says, “0. K. to release Chevrolet fordor to bearer. 
Southern Finance Company. Kennedy. ’’ A. That is right. 

Q. That particular kind of a transaction would be 
charged to Southern Finance Company? A. That is right. 

Q. What was your arrangement or agreement with the 
Vermont Garage, Inc., with reference to tickets that were 
not 0. K.’d by you, or where you didn’t give them any 
written authorization to release the car without payment? 
A. i Well, I would call the garage when a man had paid out 
his account. I would call the garage and tell them to release 
the car to the man as soon as he came over. If he was to 
pay the storage I would advise them of that. Otherwise 
I would advise them we would pay it and that I would be 
over and sign the ledger. 

Q. Did you on each occasion go over and sign the 
ledger? A. There were times w’hen I didn’t go over and 
sign, and someone from the garage would call me up and I 
would go over. 

Q. But each time that was done? A. Yes, sir. 

Q. I notice on this register sheet there are a 

45 number of writings saying “Kennedy.” Here are 
two more here. Here is another and here is another. 

A. Those are not my signature. 

Q. Those are not your signatures? A. No, sir. 

Q. But they were 0. K.? A. At this time I couldn’t 

sav. 

•* 

# # * 

46 THE COURT. The testimony is this, that he 
called up—that is the way I understand it—that he 

called up and authorized the release of the cars, then he was 
supposed to come over and make a written memorandum of 
it. He says further that he forgot to do that sometimes 
and then somebody from the defendant—What is the name 
of your company? 

MR. HALPER. Vermont Garage, Inc. 
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THE COURT. Vermont Garage, Inc., and the defendant 
called him up and called his attention to it and he would 
come over and do it. That is his testimony. 

MR. HALPER. Well, but the point I am making is, is 
it the contention of counsel that if the Vermont Garage 
released the car and didn’t collect the storage charge from 
the man to whom it was released and didn’t get authority 
to charge it to Southern Finance Company, the Southern 
Finance Company didn’t owe the money; is that right? 

MR. LICHTENBERG. Under the agreement we contend 
that was made between the parties. 

# * * 

47 THE COURT. Now, as I understand it, he sa^s if 
he forgot to make the 0. K. which he should have 
made, which if was his duty to make, that somebody from 
the defendant company would call him up and he would 
come over and do it. 

MR. LICHTENBERG. Yes. I 

THE COURT. How does he know, if he forgot it, that 
every time he was called up about it—if he forgot to do his 
duty? It seems to me that is equivalent to saying whether 
the account is right or wrong. 

# # *= 

49 Q. Now, Mr. Kennedy, did there ever come a time 
when the bills came in from Vermont Garage and 
there was any argument with anyone at the Vermont 
Garage concerning these bills? A. Yes. During the latter 
part of 1942, and on one or two occasions during the eaifly 
part of 1943—that would be January—I made a remark 
to Mr. Cashman, who was the manager there, I thought we 
were being charged w T ith cars that the customer paid for. 

Q. As a result of that what did you do about it? A. 
Well, I made complaint to him. 
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Q. What did you say? A. He assured me that there 
had not been, to his knowledge. He said, of course, he 
didn’t know what might happen during the evening when 
the night men were on and Miss Baughan or he were not 
there. 

Q. Did you at any time ask for an itemized statement 
of your full account ? A. Yes. 

Q. Did you get it? A. I haven’t seen it. 

50 Q. Directing your attention to the latter part of 
February 1943, did Southern have a number of auto¬ 
mobiles in that garage? A. We did. 

Q. Did you come over to the garage, or go over to the 
garage, to get them ? A. We did. Yes. 

Q. What did you do? A. Well, in accordance with the 
usual procedure, when we were disposing of cars that had 
been repossessed, I asked a couple of dealers to look at the 
cars, with the object of selling them, and we reached an 
agreement on six cars. So the dealer was from out of the 
state and he was going north and wouldn’t be back for a 
couple of days. So two days later, after office hours, two 
other men and myself went over to the garage to get these 
cars out. As the usual procedure, when we sell a quantity 
of cars like that, we will get them out so that the dealers 
won’t have any trouble fooling around with flat tires and 
that sort of trouble. We got two cars out of the garage 
and put them around where the dealer wanted them put 
in order to get them. I came back and the colored boy that 
was on night duty seemed to be very belligerent. I asked 
him what was wrong. He says, “You know what is wrong. 
You are trying to steal these cars out of the garage.” 

I said, “What in the world gives you that idea?” 

51 He said, “I don’t know anything about it—” 

• * # • 

THE WITNESS. He said, “If you want to know any¬ 
thing more, you will have to get ahold of Mr. Moses or Mr. 
Moses’ attorney.” 
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I said, “Well, I don’t know those people.” 

He said, “Well, Mrs. Baughan told me if you want to 
know anything more, you call her.” 

So, I called Mrs. Baughan. We had a conversation ov<»r 

the telephone. I was told we were not permitted to take 

any more cars out of the garage and that those that wei*e 

already out we should bring back. That is the two cars 

we had already taken before, we were told we had to bripg 

them back, and we were not permitted to take any morb. 

So, we have a five-minute conversation in regard to the 

whvs and wherefores of it and she gave me to understand— 

T don’t know the gentlemen’s name, but Mr. Moses’ lawyer 

had advised her not to permit us to take any cars 

52 out of the garage until our bill was paid. We didn’t 

take anv more. 

•• 

THE COURT. Were you going to take them all out? 
Was that your purpose? 

THE WITNESS. Oh, no; just six that we had sold. 

BY MR. LICHTENBERG: 

Q. Did you at the time offer to pay them for the storage 
of those automobiles? A. An offer was made to pay theifn 
for the cars that were being taken out. 

Q. Cash? A. Yes. 

Q. And they refused? A. Yes. 

Q. That was only six out of the batch of cars that were 
there? A. That is right. 

Q. After that what happened? A. Well, I contacted 
Mr. Atkinson, my superior, and told him that we were ne t 
permitted to take any cars out unless we paid the bill, and 
he said, “Well, we have been paying it.” 

I said, “Well, I guess we haven’t been paying it as fast 
as they wanted it paid, or else something has turned up.” 

Then he advised me to contact you as our attorney, whic'i 
I did, and you advised us to tender payment for the cars 
that we desired taken out. 
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Q. Did you do that? A. I did. 

THE COURT. That is, for six cars. 

THE WITNESS. Yes. 

53 BY MR. LICHTENBERG: 

Q. And they refused ? A. It was refused. 

■* * » 

Q. Did there come a time when you made tender of all 
the storage charges on the particular automobiles which 
are the subject of this replevin suit? A. Mr. Atkinson 
and I went over to the garage. Mr. Atkinson offered to 
pay the bill as we had it, and we were told at that time 
that the bill was more than that, and that amount was 
refused, and they wanted the whole thing. 

Qj When you talked about the whole thing, is that the 
entire amount that was due altogether? A. Yes. 

THE COURT. What did you offer them, the amount due 
on all the cars that are in this litigation, or your whole bill ? 

THE WITNESS. The bill as our statement showed it. 

THE COURT. Was that more or less than the amount 
due on these cars? 

1 THE WITNESS. Considerablv less. 

54 MR. HALPER. Well, just a minute. I don’t fol¬ 
low him on that. Considerablv less than what? 

THE COURT. Less than the amount due on these cars? 

THE WITNESS. Less than the amount due on their— 
what they are suing for. If I remember correctly, it was 
about $600. 

THE COURT. Was there more than $600 due on these 
cars? 


THE WITNESS. They claim $1,300. 
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THE COURT. Well, I think the witness misunderstands 
the question. That ought to be straightened up right now. 

MR. LICHTENBERG. All right. 

BY MR. LICHTENBERG: 

Q. The total amount that is being claimed here, Mr. 
Kennedy, is around $1,300. When you said you made 
tender for the storage of these particular automobiles 
which are the subject of this suit—after speaking to me— 
vou testified you called me Februarv 25th—how much 
money did you tender to the garage company when you 
went over to get those cars? A. Well, the bill on those 
particular cars. 

Q. On those particular cars? A. That is right. 

Q. Do you remember about how much that was— 
approximately? If you do, tell us. If you don’t, say you 
don’t know. A. If my memory serves me right it was| 
around $110 or $115, around in that figure. 

Q. Did Mr. Atkinson have the money or did you have) 
it ? A. I went over there at that time. I 

Q. Are you talking now about all of these cars ? A. Xoj, 
on the six cars. j 

55 That is what the Court wants vou to straighteb 

. o I 

out. A. Six cars. 

Q. On the six cars it was around $100 to $150? A. 
$115. I 

Q. And they refused to give you those six cars? A. 
That is right. | 

Q. Did there come a time after that that you had ta. 
conversation with me? A. Yes. 

Q. And as a result of that conversation did you go to 
the garage to make demand for all of the cars we have 
ultimately replevined? A. That is right. 

Q. And at that time did you make any tender of pay¬ 
ment for the storage of those cars? A. Mr. Atkinsqn 
made the tender. 
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Q. In your presence? A. That is right. 

Q. Do you remember about how much that was? A. 
Around $600. 

Q. And was that tender refused? A. It was. 

THE COURT. By whom, sir? 

THE WITNESS. Miss Baughan. 

# # * 

56 Q. Well, after they refused to give you the auto¬ 
mobiles upon tender of the payment of $600, did 
you then get in touch with anyone? A. I got in touch 

with vou. 

* 

Q. And as a result of getting in touch with me, a 
replevin suit was instituted ? A. It was. 

* * * 

68 i Q. Now, did there come a time when there was 

a bill due to Vermont Garage at the end of August 
or early part of September 1942, when you had a conver¬ 
sation with Mr. Cashman—or you and Mr. Atkinson—with 
Mr. Cashman, concerning liquidation of the obligation? 
A. We did. 

69 I Q. Can you fix that time as near as possible? 

A. I would say it was the latter part of August 
1942. It was in the afternoon. Mr. Atkinson and mvself 
walked over to the garage in response to a call from Mr. 
Cashman pertaining to the bill. 

Q. What took place? A. We made arrangements, or 
I should say, an agreement with Mr. Cashman we would 
pay $150, regardless of the number of cars that were 
removed during that month—if we only removed one or 
two, the balance of the $150 would be deducted from the 
outstanding bill at that time. Of course, if the number of 
cars removed went over the $150, we still paid just $150. 
That was the agreement that was made. 
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Q. Based on the amount of business you did with the 
company, would that ultimately clean up the entire moneys 
you owed, plus the current amounts? A. It would have. 

Q. Pursuant to that agreement, were payments made? 
A. They were. 

Q. I hand you herewith a letter dated September 1st 
from the Vermont Garage and ask you if the company 
received that letter. A. Yes, we did. 

Q. Was it after this letter that the agreement was made? 
A. Just at that time. 

* * • 

70 Q. Subsequent to this agreement, you made pay¬ 
ments, I believe vou testified. I hand vou herewith 

six checks and ask vou if those were checks that were sent 
to the Vermont Garage. A. Yes, sir; they are. 

MR. LICHTENBERG. I offer these six checks, to be 
marked as one exhibit. 

(Six checks produced by Mr. Lichtenberg were 

71 marked Plaintiff’s Exhibit 6, and received in evi¬ 
dence. 

MR, HALPER. 0. K. j 

MR. LICHTENBERG. Gentlemen of the jury, thfre 
are six checks here, one dated September 5, 1942 for $200; 
September 18, $150; October 1, $150; November 4, $lp0; 
December 31, $150; February 2, $150. 

# # * 

73 CROSS EXAMINATION 


Q. Now r , the automobiles that were left with the Ver¬ 
mont Garage from time to time were automobiles which 
were repossessed by you because the man wdio had bought 
the car and had agreed to pay for it was in default; is that 
right? A. That is right. 
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Q. And when a man’s car was picked up and he came 
to you and offered to pay the charges, the car was released; 
is that right? The car was released to him? A. I wouldn’t 
say that is right on all occasions. 

Q. Well, whatever arrangements you made with him, 
either to pay the full amount due or pay the installment 
in arrears; is that right? A. The car was not released 
to him only when he paid these charges, which would have 
included the garage bill. 

Q. Yes, I am coming to that. You required him, before 
releasing this car, to pay the cost of repossessing and the 
storage charge and other charges that you made in con¬ 
nection with the retaking; is that right? A. Not all the 
time, no. 

Q. Well, that was the usual practice, wasn’t it? A. 
There is no usual practice. Every case is judged 
74 on its merits. 

Q. But, at any rate, he paid the charges you de¬ 
manded? A. Well, we didn’t always demand the charges. 

Q. Well, if the man was in default in the payment of a 
monthly installment, you would demand that monthly in¬ 
stallment? A. That is right. 

Q. That is one thing you did demand? A. That is 
right. 

Q. Would you demand the cost of repossessing it? A. 
At times. 

Q. You would demand the storage charge? A. Some¬ 
times. 

* # * 

78 Q. When you received the monthly statement 
from the Vermont Garage, you could very easily have 
verified that statement and determined whether it was cor¬ 
rect or not; is that right? A. By checking back over our 
books we could have. 

Q. Now, as you received these monthly statements over 
the period of time from early 1942 until 1943, did you at 



any time ever take exception to a monthly statement, so 
far as its accuracy was concerned? A. Yes. 

Q. When was that? A. The last one. 

Q. Never before that? A. I have taken exception, just 
as I stated this morning, with Mr. Cashman. I have told 
him that I thought people were supposed to have paid the 
storage themselves and that it had been charged on our 
bill. 

THE COURT. The Court understood vou tci sav 

* • 

79 you never raised that question until you raised it 
with Mr. Cashman, is that correct? 

THE WITNESS. That was during the latter part of 
1042 that I raised that question with Mr. Cashman. 

THE COURT. All right. 

BY MR. HALPER: 

Q. That was the first time, T think, in the intervening 
period you had made payments on account? A. Yes, you 
see I took over the office as manager June 15th. 

Q. Of what year? A. 1942. That was a couple of 
months after that that the arrangement with Mr. Cashman 
to pay the $150 a month was made. 


81 Q. Now, then, this arrangement was you weije to 

pay $150 a month on the old account and if tnere 
was more than $150 storage due, then you were to pay itiore 
than $150; is that right? A. No, sir. 

Q. What was the arrangement? A. The arrangement 
made was that we would pay $150 a month regardless of 
the amount of charges assessed against any car going out 
during the month; regardless of whether it was one car or 
ten cars. 

Q. You were stipulating on a fixed storage charge? 
A. $150. 
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Q. So that the old balance was still due after that 
arrangement was made? A. No. 

Q. You canceled the old balance? 

MR. LICHTENBERG. Wait a minute. Let him 

82 finish his statement. 

1 THE WITNESS. The $150 reduced the outstand¬ 
ing balance of $928, or whatever it was in his letter. It 
reduced it. 

BY MR. HALPER: 

Q. You were to pay $150 on the old account and for 
any accrued storage during that month, if any accrued; is 
that right? A. Well, now, you will have to enlighten me 
a little bit on that. 

Q. Well, you just mentioned the arrangement. Tell us 
what it is. A. I told you. $150 a month, regardless of the 
amount of charges assessed any car during that month. 

Q. What was to become of the old balance? A. What 
was left between the charges on that month and $150, of 
course, was deducted from the balance that was brought 
forward from the previous month. 

Q. In other words, you paid for all the storage charges 
pending that month and anything more— A. No, sir. 

Q. That isn’t it yet? A. No, sir. 

THE COURT. As the Court understands your testi¬ 
mony, it is this: During a period of a month the charges 
wodld be less than $150 a month, and the arrangement was 
that you should pay $150 a month and that sooner or later 
the old balance would be liquidated? 

THE WITNESS. That is right. 

THE COURT. Is that your testimony? 

83 ! THE WITNESS. That is right. 

THE COURT. That is my understanding of the 
testimony. 
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BY MR. HALPER: 

Q. In other words, if the storage for the month was 
$75 you would pay $150? A. Yes. 

Q. $75 would apply on the storage for that month and 
$75 on the old balance? A. That is right. 

Q. That arrangement was made between you and Mr. 
Atkinson on the one hand, and Mr. Cashman on the other 
hand ? A. That is right. 

Q. Was that reduced to writing? A. No, I 4 on, t 
believe it was. 

Q. Following September 1st, 1942, were these $150 
ments made regularly? A. I believe they were, sir. 

* * * 

84 Q. Isn’t it a fact that this arrangement 
you to pay on the old account because you 

delinquent? Isn’t that why they asked you to pay 
a month? A. No. 

Q. What was the purpose of the agreement? A. 
naturally the purpose is to liquidate an account. 

Q. Because you were in arrears. For financial 

MR. LICHTENBERG. We admit we were in 
we owed monev. 

THE WITNESS. I wouldn’t say for financial 
but the debt had to be paid and it was being paid. 

# # # 

85 Q. But there came a time when you went cjver 
and tendered some six hundred dollars for all the 

cars? A. That was after that. 

# # # 

86 Q. Did you have cash there, or a check ? A. Mr. 
Atkinson had the cash. 

Q. How much money did he have ? A. About $600. 

* # * 
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Q. ! Well, you had enough money to pay the charges then 
due, the date you made the tender? A. Well, I would most 
certainly say yes. 

Q. You had determined that amount in some manner or 
fashion, hadn’t you? A. Well, we had nothing but the 
statement to go by. 

Q. Then you took the amount from the statement? 
A. Yes. 

Q. Did you deduct anything from that statement when 
you arrived at that amount— A. Well, we felt that due 
to the fact so many of the cars had been outside and the 
blocks had been cracked on them and they had been damag¬ 
ed otherwise, and some cars that were in the garage itself 
had paint and other fender damages, and other little odds 
and ends, we felt there should be an adjustment on that. 

Q. Yes, but you were willing to pay that amount 
87 of $600, or approximately that, and you say that was 
the amount vou took from the monthly statement? 
A. The monthly statement was much lower than $600. 

Q. Why did you tender $600? A. That was the dif¬ 
ference between what we figured the bill was and the 
damage and whatnot to the cars. 

Q. You mean you were deducting loss and damage to 
the 6ars from the amount you were tendering—or you were 
adding it on? I don’t understand. A. I certainly wouldn’t 
add on money to a bill we owed, when it cost us to fix the 
cars. 

Q. But you said the amount claimed in the statement 
was much less than $600. A. That is right. 

Q. Why were you paying $600? A. The accumulated 
charges on the cars still in the garage. We hadn’t had 
the cars out. This was prior to the replevin suit. 

Q. Did you know that in the replevin suit the only 
amount that the garage claimed was $516.75 for cars then 
in storage, or those cars that the marshall took? Did 
you know that? A. No, sir. 



Q. You didn’t know that? A. No. 

Q. You did have a sum of approximately $600 to 
for those cars? A. That is right. 


88 THE COURT. The Court understood you to testi¬ 
fy in chief that the amount tendered was not the 
total amount which you thought was due, but just the Total 
amount due on the cars that were then in storage and wpich 
you wanted back—all of them. Which is right? 

THE WITNESS. You see, there was a bill or a state¬ 
ment of some sort presented for a thousand or more dol iars. 
Now, we had been paying this $150 and every month we 
would get statements showing where it was reduced—the 
outstanding balance. The last statement that I remember 
offhand was in the neighborhood of $200. When the last 
$150 was sent, it should have brought the outstanding 
balance down in the neighborhood of $60 or $70. Now, 
there were still 26 cars in the garage— 

THE COURT. What did you tender, the charge or the 
26 cars, or the total amount? 


THE WITNESS. The amount that was requestep at 
that time, and then— 

THE COURT. Wasn’t your testimony in chief tha^: the 
amount you tendered was the amount due on the 26 dars? 

THE WITNESS. The amount we thought was due on 
the total bill, wdiich would have included the 26 cars. 

BY MR. HALPER: 

Q. In other words, they claimed some $1,300 at that 
time. You tried to figure out the actual amount of storage 
due on the old bill and the actual amount of storage due 
on the 26 cars, you added those amounts together, and 
then you took out what was your damage for cracked 
89 blocks and one thing and another and tendered that 
amount. A. That was the aftermath of the whole 

thing. 
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Q. Well, your tender was on condition that the Vermont 
Garage deduct from the price that was due your damage. 
A. Well, we felt we should be compensated for it. 

MR. HALPER. That is a conditional tender. That is all. 

REDIRECT EXAMINATION 
* * * 

90 | THE COURT. Of course, the Court was careful 
to ask this witness exactly what sort of a tender 

w 

was made and the Court doesn’t think the witness could 
have misunderstood such a question. Now, there are two 
objections to the question. One is that it is leading and the 
other is that the Court thinks the witness cannot now 
repudiate his testimony. 

MR. LICHTENBERG. Your Honor, he has testified on 

one occasion he made tender—vour Honor asked him about 

• 

it incidentally—for the storage on these 26 automobiles. 
He also testified that the amount was in Mr. Atkinson’s 
possession. On cross-examination he has testified that he 
wanted a reduction for the repairs or damages done to these 
automobiles. I think I should be permitted to clear up any 
misunderstanding, if there is a misunderstanding. 

THE COURT. Well, now, the Court asked him whether 
the tender was made was the amount due on the 26 auto¬ 
mobiles or vras it the total amount which he claimed was 
due before, and he said it was the total amount he claimed 
was due to the defendant, less the damages which had been 
sustained. Now, the Court doesn’t see how he could have 
possibly misunderstood that or how that could possibly 
aid in any clearing up, do you? 

MR. LICHTENBERG. Yes, because, your Honor, if the 
witness has testified to one thing and then as to another 
thing, he should be given an opportunity or T should be 
given an opportunity to ask him what occurred. 



29 


THE COURT. Well, ask him what occurred. 

MR. LICHTENBERG. All right. j 

MR. HALPER. I object to Mr. Lichtenberg saying, 
“Didn’t I tell you?” 

THE COURT. Well, the Court would sustain the 
91 objection to that. 

MR. HALPER. I objected to the form of the 

question. 

BY MR. LICHTENBERG: 

Q. Mr. Kennedy, when you and Mr. Atkinson went to 
the Vermont Garage about these automobiles, thesi 26 
automobiles, tell us now exactly the conversation that took 
place. I think that is the way to clar it up, your Honpr— 
the conversation that took place between you, Mr. Atlkin- 
son, and Mrs. Baughan. A. At that time Mr. Atkijison 
was talking with Mrs. Baughan and he declared thpt in 
his opinion if they wanted their entire bill in full before 
the release of the cars, that Southern Finance Company 
was entitled to consideration on their claims for cracked 


blocks, broken fenders, and stolen tires while in the pos¬ 
session of the garage, and at that time the offer of $600 
was made to clean out the entire case, settlement in full. 
Miss Baughan told Mr. Atkinson that she wouldn’t be in 
any position to make any kind of a settlement; she had her 
instructions and she was following them; and as far as 
cracked blocks or stolen cars, she knew nothing about it, 
and the garage assumed no responsibility. 


98 Q. Stolen car. In other words, when you made 

that socalled tender you took it upon yourself to take 

the amount thev claimed and carve out of it the cokt of 

* 

cylinder blocks and stolen car; that is correct, isn’t :it? 


* * • 
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99 i THE WITNESS. We made the arrangement with 
Mr. Cashman for $150 a month. Wlien the demand 
was, made for payment of the bill in full, and the cars 
hadn’t been removed from the garage, and we tendered 
our bill on our terms in payment of their so-called bill, it’s 
natural for us to want to get back the money that we would 
have to put out or the amount of money that we lost 
through the cracked blocks and at that time the stolen 
car. Therefore the arrangement or the figure of $600 was 
derived at. 

BY MR. HALPER: 

Q j I see. Bv vou? A. Bv the Southern Finance Com- 

i • • * 

panv. 

* # # 

101 i Q. Then, at any rate, Mr. Kennedy, you wanted 
the Vermont Garage to permit a deduction for the 
value of that ear which actuallv came back to vou; is that 
right? A. Well, at that time it wasn’t actually back, and 
we would have been held responsible for the—if the man 
had come in to us and demanded that we return his auto¬ 
mobile, and tendered the balance on his account, 
102 somebody would have had to have paid him or given 
him a car. 

* # # 

103 , WALTER C. ATKINSON, JR. 

# * # 

DIRECT EXAMINATION 
BY MR. LICHTENBERG: 

Q. i Give the Court your full name, sir. A. W T . C. 
Atkinson. 

* # * 

Q. Mr. Atkinson, what is your occupation? A. Presi¬ 
dent, Southern Finance. 

Q. ; Do you have any other occupation? A. Yes, T do. 
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Q. And what is that, sir? A. With the Army. 

Q. And, Mr. Atkinson, directing your attention to 
negotiations with the Vermont Garage, I ask you, sir: 
you have any agreement with the Vermont Garage ir 
nction with the storage of automobiles of the Sou 
Finance Company? A. We certainly did. 

Q. Will you tell his Honor and the gentlemen of the 
jury just what that agreement was? A. Well, 
104 around the first of September we received that letter 
from Mr. Cash man, who was then the manager of 
the Vermont Garage. 

Q. Well, before we get to that particular agreement, 
did you have an agreement with the garage insofar as 
leaving cars there and what the charges would be and just 
what the details of that agreement were ? A. The arrange¬ 
ments were that the cars would be left there or scored 
there, and they would be stored on a daily rate, and that we 
were to pay for the cars when they went out, except in 
cases where we had special instructions. 

Q. Did you instruct them by letter as to the details 
of releasing automobiles to your customers? A. I cer- 



tainlv did. 

Q. Will you tell the Court just what that was? A. I 
wrote the Vermont Garage and told them that under no 
circumstances were cars to be released unless Mr. Kennedv 
or Miss Krogman, I believe it was, or myself personally 
O.K.’d the release of the automobiles; and that, further, 
there would be no charge to our account for these cars 
unless we also O.K.Vl it; and I asked for an acknowledg¬ 
ment of that letter, and I believe we received it. 

Q. Now, when you say you O.K.’d it, do you mean orally 
or written, or did it have to be one or the other or both? 
A. Written. The letter specified written 0. K. j 

* # * 

Did there come a time the latter part of August, 
the early part of September, that you and Mr. Cash- 


105 
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man and anyone else had a conversation in connection with 
your then arrangement? A. We certainly did. 

Q. And will you tell the Court just what that was? 
A. Well, they claimed at the time that there was some 
nine hundred dollars due them as of that date, and I said 
to them, T said, “That seems like a lot of money. Can’t 
we work it out somehow?” And we worked it out on the 
basis of paying a hundred and fifty dollars a month; and if 
I recall correctly we paid at that time, right after the 
rendering of that bill and the making of his agreement, 
$200, so to speak sort of a down payment on it, and then 
I believe we paid $150 a month thereafter. 

Q.i And those are these checks that have been intro¬ 
duced in evidence? A. Yes. 

106 Q. And you have seen those. And what was 
the arrangement as to any new charges for cars that 
were taken out? A. Well, as the cars were taken out and 
we had O.K.’d the charging of them, that particular amount 
was to be paid currently so to speak from the hundred and 
fifty dollars, and any excess amount was to be credited to 
this balance, whereas bv reason of the fact that the historv 
of our account over a period of time has proved it would 
clean it up. 

Q. And these bills down to March, then, as of March 
the 1st—rather, after the February payment that bill had 
been reduced to $305? A. That’s correct. 

Q. i And then everything they added on on the March 
bill, or the majority of it, was for cars that were not evert 
taken out? A. That is correct. 

Q. i That was contrary to your agreement as to when 
it was to be charged? A. Absolutely. 

Q. | So on that basis over a period of six months, if the 
cars were paid for as they were taken out, the overbalance 
of that bill would have ultimately been paid? A. That is 
right. 

* • # 
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Q. * * * I direct your attention to the time 

that you wanted the 26 automobiles. Did you go 
over to the office of the Vermont Oarage? A. I did. 
And with whom did you go? A. Mr. Kennedy. 
Did vou have a conversation with anvone there? 


A. We had a conversation with—I have forgotten the 
man’s name. He was the then manager of the garage. 

Q. Yes. And what was that conversation? A. Well, 
he said that he wanted so much money, and I have forgot¬ 


ten; in round figures it was around a thousand dollars, and 
I said, “Well, it can’t be that much.” And he explained 
to me that this was a new arrangement or a change, or 


something of the sort, and that was for all cars in the 
garage up to that time whether or not they had gone out. 
So then I said to him, I said, “Well, if you want all your 


monev, we certainlv want what is due us bv reason of these 
damages, and so forth and so on,” and there was nothing 
ever came of it, and we couldn’t get together with him. 

Q. Now, did there come a time when they ref used 
to give you the automobiles, that you communicated with 
my office? A. Certainly did. 

Q. As a result of that conversation with me did you go 
back to the Vermont Garage? A. We did. 


Q. And what happened then? A. Well, the dame 
situation happened. Tn other words, I again told him that 
we were perfectly willing to pay anything that was due, 


but at the same time we want whatever is due us in 
108 the wav of credit. 

Q. Did you at any time offer to pay for the |cars 
that were being taken away? 


THE COURT. The Court can’t permit that question, 
sir. That is a leading question. 

MR. LICHTENBERG. Very well, your Honor. 

THE COURT. Right in the teeth of the witness’s 
testimony. 
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BY MR. LICHTENBERG: 

Q.! Was there any other conversation concerning the 26 
automobiles that were involved? A. Well, there were 
three or four of the cars, I believe, that we had to get out 
immediately because of the fact that they were sold, and 
we said, ‘ ‘ Could we have those cars if we pay what you 
claim is due on them?” And they said No, we couldn’t 
get any. 

Q. Were you prepared to pay for the cars that you 
wanted to be released there? A. We had to, yes. 

Q. i And they refused to permit those to come out? A. 
That’s right. 

Q. | Did you ever get any notice from the Vermont 
Garage that they would no longer accept the $150 a month? 
A. Never. 

# # * 

109 CROSS-EXAMINATION 

# * * 

Q. Now, after your new arrangement, which was after 
September 1st, 1942, show me how these statements that 
were rendered to you reflected the agreement. How did 
it show that such an agreement was made, by the debits 
and credits? A. Well, I don’t know how. Their books 
would show it. 

Q. | Well, wouldn’t they first show how much charges 
had accrued for the month and deduct that from the $150 
and apply the balance on the overdue account? A. I 
can’t say how. Their books would show it, Mr. Halper. 

Q. Well, how do you know they carried out your 
arrangement? A. Well, because they never raised any 
question to it. 

* # # 

113 Well, then, Mr. Atkinson, let me ask you this: 

Then you come to the conclusion that on that date, 
on March 1st, 1943, when you received that statement, if 
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the Vermont Garage had been amenable to your suggestion 
that there be deducted the cost of replacing broken parts 
and the loss of a car allegedly stolen, you were willing to 
pay the balance due? A. No, sir. No. I said that I 
wanted to check their bills, naturally, to determine, in 1:he 
first case, that their bills were proper, and in the seccfnd 
case determine how much loss we had suffered. 

Q. All right. Now, then, when you went to the Vermont 
Garage office and talked to Mrs. Baughan in the company 
of Mr. Kennedy, you were prepared to offer a specific 
amount? In fact, you offered it? A. That’s right.. 

Q. Then you had checked and found the bill was 0. K. 
except that you had some deductions? A. That’s 
right. 

THE COURT. Except what ? 
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MR. HALPER. 0. K. except that you had some dec} 
tions. 

THE COURT. All right. 

MR. HALPER. The bill was 0. K. That’s ail. 


uc- 
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JOHN J. CASHMAN 


DIRECT EXAMINATION 

BY MR. LICHTENBERG: J 

Q. Give the Court your full name, Mr. Cashman. A. 
John J. Cashman. 

Q. And by whom are you employed? A. Southern 
Finance Company. 

Q. How long have you been employed by the Southern 
Finance Company? A. February 15th, 1943. 

Q. Prior to that date by whom were you employed? A. 
The Vermont Garage, Incorporated. 
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Q. And in what capacity were you employed by the 
Vermont Garage? A. Manager. 

Q., You were subpoenaed down here, were you not, by 
i the Vermont Garage?. A. I believe so; attorney 

118 Halper. 

Q. Do you recall making an agreement, in your 
capacity as manager of the Vermont Garage, with the 
Southern Finance Company in connection with storage of 
automobiles? A. Yes. 

Q. And can you tell us what that agreement was? A. 

Well, tiie agreement embodied the storage rate of 25 cents 

a dav for automobiles stored bv the Southern Finance 
% • 

Company at the garage, in the sense that if the Southern 
Finance Company had occasion to take out any of the cars 
themselves and sell the automobiles at any time, that that 
fee would be charged to them. 

Q. Yes? A. If the owner, on the other hand, paid his 
debt, and the storage was not chargeable to the Southern 
Finance Company, then the owner paid the storage to the 
garage. 

Q. Well, how would you be authorized to charge it to 
the Southern Finance Company? A. The automobile, 
when it was entered into the garage, was recorded on an 
office copy of a ticket, a claim ticket. 

Q. Like this (indicating)? A. That’s the office copy. 
Tliere is a supporting ticket to that, which was a claim 
check which was given to the man who brought the car 
into the garage. 

Q. And is that this, the claim check, the one under¬ 
neath it (indicating)? A. The one similar to that. That 
claim check was then given, I presume, to the Southern 
Finance Company by their representative. 

119 i Q. Yes? A. It then ordinarily would be at- 
i tached to the account pertaining to that particular 

car. When the transaction involving the payment or pay¬ 
ing off on the automobile was consumated, then the claim 
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check would be given to whoever was supposed to tage 
delivery of the car, and they would come to the garage 
with the claim check to claim their automobile. 

Q. Now, when the claim checks came in, if they didii’t 
have any figures or any 0. K. on the back signed by any¬ 
one, who would be required to pay the storage? A. It 
was understood by agreement, if there was no authoriza¬ 
tion to charge Southern Finance Company on the back of 
the claim check, that the owner was to pay for the storage. 

Q. Was it always done that way? A. It was always 
done that way where there was a claim check in evidence. 
Occasionally the claim check would have become cancelled, 
and there was a notation to that effect on a piece of paper 
and sent over in its stead. 

Q. Such as the piece of paper on ticket number twelve 
fifty-five? A. Yes, that would be an authorization. 

■* * # 

Q. Now, was that the only way that the authorization 
was received to charge? A. Well, occasionally we didii’t 
have either a slip of paper similar to that or a claim che<|k, 
and vre would phone the Southern Finance Company 
120 and tell them there was a gentleman here by t|ie 
name of so-and-so and he’s after a described auto¬ 
mobile, and how should we arrange for storage? Is fie 
to pay it or will you pay it? And if it so happened that he 
was to pay it, of course, we collected for it. If the storage 
was to be charged to the Southern Finance Company, i^e 
made a notation on our daily car registry sheet to tjie 
effect that they owed us an authorization to charge th^ir 
account, and then at some later time, probably during t ie 
same day or maybe the next morning the manager of t ie 
Southern Finance Company would come over and approve 
that entry on the sheet. 

Q. All of that work in the office was under your super¬ 
vision, was it not? A. All except the bookkeeping. 
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Q. And the daily car register—was that under your 
supervision? A. Yes, it was. 

« • • 

BY MR. UCHTENBERG: 

Q. And the daily car register are these sheets, are 
they not (indicating)? A. That’s right. 

Q. Now, Mr. Cashman, when you called and they author¬ 
ized the charge did they always come over the same day 
or the next day and note the O. K. on the daily register? 
A. Yes. 

121 Q. And on this daily register it shows the date 
that it came in and the date that it is checked out? 
A. That’s correct. 

Q. And any one of the items here that contain that 
O. K. were properly chargeable to the Southern Finance 
Company account? A. That is correct, those that were 
authorized by the manager of the Southern Finance. 

Q. Yes. And up to the time that you left the Vermont 
Garage everything had been approved in that way by 
actual 0. K.—A. That is right. 

Q; —in the register or by the back of the claim check 
or by a separate piece of paper? A. That’s right. 

Q. Now, did you check the records of the Vermont 
Garage at Mr. Politz’s office recently? A. Yes, I did. 

Q. Well, the top paper on here originally was an ex¬ 
tract of the accounts that there was a question as to 

whether there was an authorization for the cars. Mv 

• 

purpose in taking this off originally was to try and find 

out what automobiles thev were and how thev were dis- 

* • 

posed of. and T took this original record off and later, 
with Mr. Politz, compared the record that T had made 
from the daily car register with the tickets which were 
the supporting entry to the entries on the daily car regis¬ 
ter, to see if by chance some tickets which were not author- 
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ized on the daily car register actually had authorizations 
attached to the office copy of the tickets. 

Q. And did you find any that were not author- 
122 ized by Southern Finance Company? A. Yes. The 
last sheet here is the breakdown on that of tickets 
which contained no authorization — or tickets numbers 
which contained no authorization on the daily car register, 
and there was no claim checks in evidence, authorizations 
of the Finance Company, these tickets here (indicating). 

Q. And did you total that up? A. Yes, I did. 

Q. How much is that? A. $236.25. 

* # * 

A. Well, we arranged for Mr. Atkinson and Mr. 
127 Kennedy—or rather, I arranged with them—that 

they would pay off $150 a month towards the run¬ 
ning account in the garage of automobiles. Of course, 
automobiles were only charged to their account as they 
went out of the garage, and we figured out an equitable 
arrangement there whereby, if they paid off $150 a month, 
it would take care of the current cars going out, and apply 
a small part on the balance. 

* * # 

132 BY MR. LICHTENBERG: 

Q. Mr. Cashman, I have one more question to ask 
you, sir, with reference to the agreement between Vermont 
Garage and Southern, as to the method of charging th^m. 
Can you tell us, sir, what the agreement was so far as 
cars being taken out, say, in one month? When woqld 
they be charged? When would that amount be payable to 
the Vermont Garage? A. The first of the following 
month. 

Q. The first of the following month ? A. For example, 
cars taken out in December would be charged to their ac¬ 
count on January 1st. 
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Q. So that when charged on their account of January 
1st, that bill would be payable sometime during the month 
of January? A. Sometime during the month of January. 

# * * 

133 CROSS-EXAMINATION 
BY MR. HALPER: 

Q. Mr. Cashman, I think you said that an agreement 
was made between the Southern Finance Company and the 
Vermont Garage that no car was to be released on a ticket 
unless there was a specific authority; is that right? A. No, 
that is not exactly right. The car, if it had no indication 
from Southern Finance Company on the ticket that it was 
to be charged to them, the car was still to be released to 
the holder of the ticket—that is, the claim check—but the 
storage was to be charged to the holder of the claim check, 
and not Southern Finance, if it didn’t have an endorse¬ 
ment on it. 

Q. In other words, in the absence of specific authority 
from the Southern Finance Company, these charges were 
to be collected from the person or persons taking the car? 
A. That is right. 

Q. If that was not done, in other words, if the garage 
released this car to the ticket holder and did not collect the 
storage charge, that storage would not be paid by Southern 
Finance? 

* * * 

134 THE WITNESS. That is, in the event a physical 
error had taken place in the Vermont Garage. In 

other words, if the holder of a claim check did not have an 
endorsement on it, and presented his check to an employee 
of the garage, the storage should have been collected by 
that employee from that holder of the claim check. If he 
didn’t do it and it developed it was an error, the individual 
was called upon to pay the storage. 
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137 BY MR. HALPER: 

Q. The question was that in making an agree¬ 
ment on behalf of the Vermont Garage that if cars were 
delivered to a ticket holder without collecting the storage 
charge when you should have, that you would stand that 
entire loss; do you think that was good business? A. Just 
let me correct that, Mr. Halper. As I explained a moment 
ago, if the employee of the garage delivered a car tb an 
individual and should have collected the storage and didn't 
collect the storage, we held the employee of the garage 
responsible for that storage. 

Q. Did such an occasion ever occur? A. Oh, yes; 
it did. You see, we handled several hotels on practically 
the same basis. 

# * # 

140 THE COURT. Will counsel approach the beach? 

(Counsel for both sides approached the bench 
and conferred with the Court, in a low tone of voicb, as 
follows:) 

THE COURT. As the Court understood Mr. Atkinson ? s 
testimony, he accepted the account as rendered. 

MR. LICHTENBERG. That is right. 

THE COURT. So, what is the purpose of this testi- 
monv? 

MR. HALPER. He says $1,183 was proper, subject to 
offset. 

MR. LICHTENBERG. He said that was the bill that 
was rendered. 

THE COURT. He said he accepted that as being cor¬ 
rect. 

MR. HALPER. I don’t recall that. 
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THE COURT. If that is true, I wondered yesterday 
what the purpose of this $236— 

MR. LICHTENBERG. I don’t think it has any place in 
the controversy at all. 

THE COURT. It cannot, because the president of the 
concern accepted the account subject to those various 
damages. 

MR. HALPER. Your Honor, let me recall this: I 
asked Mr. Atkinson specifically now, excepting the car that 
was stolen and the cars that were damaged, this account 
is O. K., isn’t it? He said yes. 

THE COURT. Unless you can find something to the 
contrary, I am going to so rule. That is the reason I 
called you up yesterday. 

141 MR. LICHTENBERG. I say this, even though 
the account is accepted as correct, if it develops after 
investigation it is correct, I say, if your Honor please, that 
we have a right to go into that. In other words, suppose 
somebody sent a bill for $100 and paid it and thereafter 
you find it is in error. You certainly have a right to go 
behind that. 

MR. HALPER. Well, I have a law to the contrary. 

THE COURT. That is right in the middle of the law¬ 
suit itself. 

MR. LICHTENBERG. He said it was all right at that 
time. Mr. Halper asked him whether or not he got the 
bill, and was the account all right. As I recall the testi¬ 
mony, he said yes, except for these other things. 

MR, HALPER. That is right. 

MR. LICHTENBERG. Now, if it ultimately develops 
it was incorrect— 
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THE COURT. Tf it had, he wouldn’t have testifie<i to 
it vesterdav. 

MR. LICHTENBERG. Well, he testified what happened 
on March 1, 1943, when that bill was submitted to liim, 
and he didn’t question the bill. Now it has developed since 
then, because the testimony of Mr. Cashman develops that 
on investigation of the records of the Vermont Garage' he 
finds that these things should not have been charged. 

MR. HALPER. But vou overlook this, what the Court 

means is that this man todav in Court has now stated it 

* 

is correct. 

MR. LICHTENBERG. Oh, no. He is talking about 
what Mr. Atkinson said yesterday. 

THE COURT. I am going to rule that you cannot go 
back on that. 

MR. LICHTENBERG. Even though we find there 

142 is an error on it? 

MR. HALPER. I have a law to that effect. 

THE COURT. You don’t have to have. That will be 
my ruling. 

MR. LICHTENBERG. All I can ask is an exception. 

THE COURT. Well, I wanted to see if you could show 
anything that would change my opinion, but you cannot. 
That is my ruling, gentlemen. 

# # * 

143 BY MR. HALPER: 

Q. Mr. Cashman, you also supervise the ac¬ 
counts? A. Yes, sir. 

Q. You have all the records in that office now? A. All 
the current accounts. 

Q. What do you do with the accounts that have been 
disposed of by payment? A. They are filed away. I 
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just took over the office recently. I don’t know just exact¬ 
ly where thev are in the office or whether thev have been 
sent to the main office in Philadelphia. I haven’t had oc¬ 
casion to look at those. 

Q. If the account is still current, meaning the man still 
owes money, then they are available to you in your office: 
is that right? A. Yes. 

Q. Now, looking at that sheet, noticing the number of 

the car, you can pull from your files the account of the 

man whose car is involved? A. No, it is not on that. 

I could do that, but not from this. 

Q. Why? A. To begin with, our accounts are recorded 

entirely by number. They are given a number. They are 

entirely bv number in one file and bv the name of 
• » » 

144 the individual in another file. There is a cross 
reference and the only thing that I could do—I 
wopld have to go through all the records to find out 
whether the cars went out on such date. It was too much 
involved for me even to attempt it. 

# # * 

148 Q. You being the manager of this outfit, I am 

I asking you to deliver in court today those account 

cards. You sav vou cannot do that. Is that vour answer? 
« « * 

A. That is correct, not all of them. 

Q. Any quantity? A. I can deliver those we have tag 
numbers on here, if those tag numbers are correct. 

Q. Why not do that with those that have tag numbers? 
A. There are 2, 3, 4, 5, 6, 7, 8, 9, 10. I have 10 instances 
where if those tag numbers are correct and if the infor¬ 
mation on the Vermont Garage register is correct, then 
I can get the account card, either somewhere in our office 
or somewhere in Philadelphia, but I have been only one 
month in charge of the office and naturally I don’t know 
where those things have been taken. 
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Q. You will try to get that today, won’t you? A. I 
will make an effort to get them today. I will first 
149 have to go over to the Motor Vehicle Bureau. 

MR. LICHTENBERG. I am trying to figure out 
should he get all these records? If counsel wants them 
to test his credibility—it is certainly beyond the realm of 
possibility, asking the man to get records your Honor has 
alreadv ruled out, to attack his credibility in anv way. 

* * * 

THE COURT. The witness testified vesterdav to an 
error of $236.35. The Court has ruled that those items 
are not in the case, but if it should turn out that his state¬ 
ment was incorrect as to $236.35 that might affect in i:he 
jury’s mind the value of other testimony that he has given, 
and for that reason and that reason only the testimony 
is admissible. 

MR. LICHTENBERG. May I have an exception? 

THE COURT. Have I made myself clear? 

MR. LICHTENBERG. Yes, your Honor. 

# # # 

161 MR. LICHTENBERG. If your Honor please, 
under the pre-trial order, the defendant has claimed 
$516.75 for the storage of the particular automobiles in¬ 
volved in this situation, and even though I think a suffi¬ 
cient tender has been made under all the circumstances, 
yet it is apparent we would be entitled to the automobiles 
subject to the claim for storage, and in view of the fact 
that the decision in this case would ultimately, whatever 
it may be, bear out any of the items claimed, the fact would 
still remain that on these particular cars Vermont Garage, 
Inc., is entitled to $516.75 and we are entitled to the ca rs. 
I am therefore making a tender of $516.75 for those parti¬ 
cular automobiles, which is the amount of the lien provided 
by the Code of the District of Columbia. 
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MR. HALPER. Your Honor, a tender at this time has 
no effect so far as costs are concerned. 

MR. LICHTENBERG. I am not talking about costs. 
That matter will be taken up later. 

THE COURT. What else is there involved? 

, MR. LICHTENBERG. The only other thing is 
162 involved, they have a counter-claim of eight hun- 
, dred and some odd dollars. We have a cross-claim 
as against that for the damages, and also this item of 
$236. 

THE COURT. I am wondering what legal effect this 
tender would have? 

MR. LICHTENBERG. The legal effect would be this: 
We are certainly entitled to the cars when they get the 
money. There are $4,000 worth of cars and they are 
entitled to five hundred and some odd dollars. Under the 
Co<Je, the lien goes as to the particular property involved. 
In other words, if there was one car on which the storage 
was $54, then the lien on that car is for $54 which is subject 
to being discharged upon payment. 

THE COURT. I am still asking what legal effect this 
tender would have at this time? 

MR. LICHTENBERG. The legal effect is that there 
must be a verdict in so far as possession of the automobiles 
in favor of the plaintiff. There must be a verdict against 
the defendant in so far as its claim of $516, because they 
will have the monev— 

MR. HALPER. Against the defendant? 

MR. LICHTENBERG. I mean you should not recover 
$516 twice, and we are entitled to possession of the cars. 
Then, the other items that are in controversy, that is, the 
open account, would have to be disposed of by the jury, 
and the claim for damages to the automobiles. 
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THE COURT. In orded to leave this one issue before 
the jury, if you want to pay what everybody says is 1:he 
right amount, in so far as the replevin suit is concerned, 
and also the costs— 

163 MR. LICHTENBERG. We have already paid the 
costs— 

THE COURT. —and eliminate the replevin suit, it is 
all right, I suppose. 

MR. HALPER. No, your Honor. We still have an 
issue in connection with that amount. The jury can under 
the proper instruction of the Court assess interest as part 
of the damages. If Mr. Lichtenberg will add interest to 
that amount—of course, a tender at this stage of the game 
doesn’t affect costs at all. 

THE COURT. Oh, no. It has no legal effect whatever. 
The Court rules it has no legal effect whatever, but if in 
order to simplify the question to the jury he will pay you 
what you say he owes you, so far as the replevin suit is 
concerned, I guess there is no objection. 

MR. HALPER. I will move the Court to instruct the 
jury to find for the defendant on the plaintiff’s claim in 
replevin and also find for the defendant against the plain¬ 
tiff on that portion of his claim with respect to the lien 
of $500, with interest and costs. Then the jury may" take 
up the other question on the open account and the counter¬ 
claim against that. 

■* * m 

230 MR. LICHTENBERG. All right. Now, on the 
counterclaim, if your Honor please, Mr. Halper put 
Mrs. Baughan back on the stand, and by putting her on 
she has created a question of fact as to whether or not 
Mr. Atkinson accepted the figures in the bill as being the 
bill that we owed. 
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THE COURT. Yes. Well, what he said was that he 
accepted the figures in the bill subject to his claim 
231 for damages. 

i MR. LTCHTENBERG. That is right; subject to 
his claim for damages. Now, she said that he didn’t ac¬ 
cept the figures in the bill. That was her testimony a 
few moments ago. So that becomes a question of fact 
as, to whether or not the bill is correct to the tune of the 
$236 that we are claiming was not properly chargeable to 
us. 

THE COURT. The Court doesn’t think that is in the 
case, sir. 

MR. LICHTENBERG. Well, then it seems this way, 
if your Honor please: In that amount, eleven hundred 
and— 

THE COURT. Both sides claim that amount, vou see. 
Both sides claim the same amount. 

MR. LICHTENBERG. No. Maybe I just don’t under¬ 
stand, but my position is this:— 

THE COL T RT. You sav vou mav not understand. What 

mt •> • 

the Court says is that the plaintiff claims a certain amount 
of monev. 

MR. LICHTENBERG. That’s right. 

TH[E COURT. The defendant says that amount of money 
is the correct amount, subject to damages. 

MR. LICHTENBERG. Yes. 

THE COURT. Therefore the $236.35 is- out of the 
picture, as I see it. 

MR. LICHTENBERG. Except for this: we claim that 
this $236 is included in that eight hundred and some dol¬ 
lars that is the subject of their counterclaim, and should 
be deducted therefrom pursuant to the agreement that we 
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originally had with these people. In other words, if the 
jury believes from the evidence—and the facts whre 
232 greatly controverted in this respect—if they believe 
from the evidence that we were not to be charged 
for any cars that we didn’t 0. K. the charges, then pursus.nt 
to that agreement we don't owe the $236. On the other 
hand, if the jury believes that we waived that, based on the 
facts, then we are not entitled to that as an offset. 

THE COURT. The president of the company said that 
the—admitted that the account of the plaintiff was a cor¬ 
rect account, subject, however, to the damages. The Court 
thinks that the $236.35, if that is the correct amount, is 
out of the case. 

MR. LICHTENBERG. Well, of course there is just 
this, if your Honor please:— 

THE COURT. Do you agree to that? 

MR. HALPER. Yes, your Honor. I asked that man £he 
question time and time again. 

THE COURT. There isn’t any question about what he 
said. 

MR. LICHTENBERG. Well, what about the other 
witness who just testified? That has created a question 
of fact, now, you see, your Honor. 

THE COURT. If I am a defendant in a suit and I 
admit that I owe $5,000, just because some witness whb is 
not a party to the suit gets up and says it is only $3,000, 
that doesn’t raise an issue of fact for the jury. 

MR. LICHTENBERG. Well, except this: Your Honor 
is taking this position. Your Honor remembered the testi¬ 
mony of Mr. Atkinson; and with all due deference to your 
Honor remembers as to the testimony or what I remember 
doesn’t make any difference. That is a question of fact 
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for the jury. Now, your Honor says that Mr. 
233 Atkinson said that he accepted the bill; the amount, 
subject to certain adjustments for damages. 

THE COURT. Yes. 

MR. LICHTENBERG. And now your Honor is taking 
this position: that what Mr. Atkinson must have meant 
by | damages is only these items as to the damage to the 
automobiles. In other words, you are stating as a question 
of law that that is what he meant, but that is a matter for 
the jury to determine, on that item. 

THE COURT. The Court rules now and forever after¬ 
wards— 

MR. LICHTENBERG. On that one? 

THE COURT. —that the $236.35 is out of the case. 

MR. LICHTENBERG. Verv well. 

% 

THE COURT. The Court of Appeals may not agree. 
But don’t ever mention it to me again. 

• * * 

254! CHARGE TO THE JURY 

THE COURT (Goldsborougli J.). Gentlemen, in view of 
the verdict which you brought in a few minutes ago, the 
only tiling left in the case is the open account which the 
defendant has against the plaintiff, the open account which 
the Vermont Garage has against the Southern Finance 
Company. Now, the Court has told you in its instruction 
read to you by Mr. Hal per that under the evidence the 
correct amount due from the Southern Finance Company 
on that open account to the Vermont Garage is $828.22. 
Now, as against that amount you are to decide whether 
or not $770 or any part of $770 is to be set off against that 
amount of $828.22, and if you decide that the whole or any 
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part of that $770 should be set off against $828.22, ju?t 
subtract one from the other and bring in a verdict for tl|e 
defendant. 

Now, the only thing that is necessary for me to call your 
attention to is this, as the Court is telling you as a matter 
of law that the correct amount due from the Southern 
Finance Company to the Vermont Garage, Inc., is $828.22, 
what you have to determine is what or any part of this 
$770 is due from the Vermont Garage, Inc., to the Southern 
Finance Company. So that in determining whether or not 
damage was suffered by the plaintiff, and the amount of 
it, it is necessarv for me to remind you that the burden 
of proof of that damage is upon the plaintiff Southern 
Finance Company. 

* • • 

256 PLAINTIFF’S INSTRUCTION NO. ONE 

The plaintiff has made a claim in this case for damages 
sustained to certain automobiles while in the custody of 
the defendant garage. If you believe that certain auto¬ 
mobiles were damaged because of the want of due care on 
the part of the defendant and certain articles were stolen 
as claimed, then you are to allow to the plaintiff such a 
sum as will compensate it for the loss sustained. 

Granted as amended. 

# * # 

257 PLAINTIFF’S PRAYER NO. TWO 

If you believe that there was an agreement in effect 
between the parties that no storage would be due and 
payable on autos taken from the garage until the month 
following their removal, and the defendant refused to 
release the autos on February 28, 1943, then you are 
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instructed that no storage would be due on the twenty-six 
autos replevied from that date to March 23, 1943. 

Refused. 

* * * 


258 PLAINTIFF'S PRAYER NO. THREE 

i If there was an agreement between the parties that no 
storage would be due and payable on automobiles taken 
from the garage until the month following their removal 
and the defendant refused to release the automobiles on 
February 28, 1943, on claims that would not be due until 
the following month, then you are instructed that the 
refusal to release those automobiles was a wrongful de¬ 
tention and your findings on the replevin action must be 
for the plaintiff. 

Refused. 

# • # 


259 DEFENDANT'S PRAYER NO. 1 

The jury are instructed, as a matter of law, that upon 
the counterclaim of the defendant Vermont Garage, Inc., 
on open account, your verdict shall be for the defendant 
Vermont Garage against the plaintiff Southern Finance 
Company in the amount of $828.22 and the jury are further 
instructed, that if you find upon a consideration 

260 of all the evidence in the case that the plaintiff 
Southern Finance Company has been damaged by 

injury to its property caused by the negligent act of the 
defendant, Vermont Garage, Inc., or by its failure to 
use ordinary and reasonable care in protecting the said 
property from injury, then you shall reduce the amount 
of $828.22 by such amount, not exceeding $770.00, as shall, 
in your opinion be the amount of the plaintiff’s damage, and 
to the resulting amount found for the defendant Vermont 
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Garage, Inc., you may add interest at six per cent per 
annum from March 1, 1943, if in your opinion the addition 
of interest is necessary to fully compensate the defendant 
Vermont Garage, Inc. 

Granted as amended. 




